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(iv) Is regarded as having an impair-
ment means (A) has a physical or men-
tal impairment that does not substan-
tially limit major life activities but
that is treated by a recipient as consti-
tuting such a limitation; (B) has a
physical or mental impairment that
substantially limits major life activi-
ties only as a result of the attitudes of
others towards such impairment; or (C)
has none of the impairments defined in
paragraph (i)(2)(i) of this section but is
treated by a recipient as having such
an impairment.

(j)  Qualified
means:

(1) With respect to employment, a
handicapped person who, with or with-
out reasonable accommodation, can
perform the essential functions of the
job in question;

(2) With respect to postsecondary and
vocational education services, a handi-
capped person who meets the academic
and technical standards requisite to
admission or participation in the re-
cipient’s education program or activ-
ity;

(3) With respect to other services, a
handicapped person who meets the es-
sential eligibility requirements for the
receipt of such services.

(k) Handicap means any condition or
characteristic that renders a person a
handicapped person as defined in para-
graph (j) of this section.

handicapped  person

§217.4 Discrimination prohibited.

(a) General. No qualified handicapped
person shall, on the basis of handicap,
be excluded from participation in, be
denied the benefits of, or otherwise be
subjected to discrimination under any
program or activity which receives or
benefits from Federal financial assist-
ance.

(b) Discriminatory actions prohibited.
(1) A recipient, in providing any aid,
benefit, or service, may not, directly or
through contractual, licensing, or
other arrangements, on the basis of
handicap:

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
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service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective as that provided
to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons unless such action is necessary
to provide qualified handicapped per-
sons with aid, benefits, or services that
are as effective as those provided to
others;

(v) Aid or perpetuate discrimination
against a qualified handicapped person
by providing significant assistance to
an agency, organization, or person that
discriminates on the basis of handicap
in providing any aid, benefits, or serv-
ice to beneficiaries of the recipient’s
program;

(vi) Deny a qualified handicapped
person the opportunity to participate
as a member of planning or advisory
boards; or

(vii) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing an aid, benefit, or service.

(2) For purposes of this part, aids,
benefits, and services, to be equally ef-
fective, are not required to produce the
identical result or level of achievement
for handicapped and nonhandicapped
persons, but must afford handicapped
persons equal opportunity to obtain
the same result, to gain the same ben-
efit, or to reach the same level of
achievement, in the most integrated
setting appropriate to the person’s
needs.

(3) Despite the existence of separate
or different programs or activities pro-
vided in accordance with this part, a
recipient may not deny a qualified
handicapped person the opportunity to
participate in such programs or activi-
ties that are not separate or different.

(4) A recipient may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration (i) that have the effect
of subjecting qualified handicapped
persons to discrimination on the basis
of handicap, (ii) that have the purpose
or effect of defeating or substantially
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impairing accomplishment of the ob-
jectives of the recipient’s program with
respect to handicapped persons, or (iii)
that perpetuate the discrimination of
another recipient if both recipients are
subject to common administrative con-
trol or are agencies of the same State.

(5) In determining the site or loca-
tion of a facility, an applicant for as-
sistance or a recipient may not make
selections (i) that have the effect of ex-
cluding handicapped persons from, de-
nying them the benefits of, or other-
wise subjecting them to discrimination
under any program or activity that re-
ceives or benefits from Federal finan-
cial assistance or (ii) that have the
purpose or effect of defeating or sub-
stantially impairing the accomplish-
ment of the objectives of the program
or activity with respect to handicapped
persons.

(6) As used in this section, the aid,
benefit, or service provided under a
program or activity receiving or bene-
fiting from Federal financial assistance
includes any aid, benefit, or service
provided in or through a facility that
has been constructed, expanded, al-
tered, leased or rented, or otherwise ac-
quired, in whole or in part, with Fed-
eral financial assistance.

(c) Programs limited by Federal law.
The exclusion of nonhandicapped per-
sons from the benefits of a program
limited by Federal statute or executive
order to handicapped persons or the ex-
clusion of a specific class of handi-
capped persons from a program limited
by Federal statute or executive order
to a different class of handicapped per-
sons is not prohibited by this part.

§217.5 Assurances required.

(a) Assurances. An applicant for Fed-
eral financial assistance for a program
or activity to which this part applies
shall submit an assurance, on a form
specified by the Administrator, that
the program will be operated in com-
pliance with this part. An applicant
may incorporate these assurances by
reference in subsequent applications to
the Agency.

(b) Duration of obligation. (1) In the
case of Federal financial assistance ex-
tended in the form of real property or
to provide real property or structures
on the property, the assurance will ob-
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ligate the recipient or, in the case of a
subsequent transfer, the transferee, for
the period during which the real prop-
erty or structures are used for the pur-
pose for which Federal financial assist-
ance is extended or for another purpose
involving the provision of similar serv-
ices or benefits.

(2) In the case of Federal financial as-
sistance extended to provide personal
property, the assurance will obligate
the recipient for the period during
which it retains ownership or posses-
sion of the property.

(3) In all other cases the assurance
will obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended.

(c) Covenants. (1) Where Federal fi-
nancial assistance is provided in the
form of real property or interest in the
property from the Agency the instru-
ment effecting or recording this trans-
fer shall contain a covenant running
with the land to assure nondiscrimina-
tion for the period during which the
real property is used for a purpose in-
volving the provision of similar serv-
ices or benefits.

(2) Where no transfer of property is
involved but property is purchased or
improved with Federal financial assist-
ance, the recipient shall agree to in-
clude the covenant described in para-
graph (c)(1) of this section in the in-
strument effecting or recording any
subsequent transfer of the property.

(3) Where Federal financial assist-
ance is provided in the form of real
property or interest in the property
from the Agency the covenant shall
also include a condition coupled with a
right to be reserved by the Agency to
revert title to the property in the
event of a breach of the covenant. If a
transferee of real property proposes to
mortgage or otherwise encumber the
real property as security for financing
construction of new, or improvement of
existing, facilities on the property for
the purposes for which the property
was transferred, the Administrator
may, upon request of the transferee
and if necessary to accomplish such fi-
nancing and upon such conditions as he
or she deems appropriate, agree to for-
bear the exercise of such right to re-
vert title for so long as the lien of such
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